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Is India ready to face the WTO?

Uttam Gupta

ITH the removal of quantitative

restrictions on import of urea
from April 1, 2001 (QRs on import of
other fertilisers were removed in
1992), there is an urgent need to
take a look at the policy dispensation
covering these to see il it is
WTO-compatible.

Under Article [11.4 of the WTO
dealing with National Treatment, a
member-government is required to
accord the same treatment to an im-
ported product as given to a domes-
tic product in laws, regulations and
rules relating to internal sales, offer
for sale, purchase, transportation,
distribution and so on. Is this re-
quirement met in the context of
fertilisers?

The Government directs sale of
both the domestic and imported urea
to the farmer at the ‘same’ price. In
respect of decontrolled phosphate
fertilisers too, the sale price is ‘uni-
form’. While, there is no restriction
on sale of ‘p' fertilisers, in case of
urea, supplies from both the sources
are covered by distribution controls
under the Essential Commodities Act
(ECA). Therefore, the imported fer-
tiliser gets the same treatment as the
domestic produet.

The Government runs a scheme of
subsidy/concession support for urea
and the decontrolled *p’ fertilisers.
On urea, under the retention price
scheme (RPS), it gives unit-specific
subsidy to the extent of the excess of
reasonable cost of production and
distribution over the selling price. On
‘p’ fertilisers, a ‘uniform’ concession
is given to the producers to cover the
difference between the ‘normative’
cost and the selling price.

The Government is considering re-
placement of the existing unit-wise
RPS for urea by a ‘uniform’ group-
wise concession scheme based on
the recommendations of the Expen-
diture Reforms Commission (ERC).
This will result in the number of sub-
sidy/concession rates being restrict-
ed to the number of groups (the ERC
had proposed °5’) as against “32" at
present.

The five groups will continue up to
March 31, 2006 with reduced rate of
concession in Stage II and 11I. From
April 1, 2006 (the beginning of Stage-
IV), the Government will only give
feedstock differential at 1,900 per
tonne to LNG-based plants, including
the naphtha-based plants that have
switched to LNG. All other plants will
not be entitled to any concession
support,

In case of complex fertilisers, the
Tarill Commission has recommend-
ed adoption of two groups for costing
of *'N": (i) units based on imported
ammonia and those using ammonia

made from domestic gas and (ii )
units using ammonia made from
naphtha and fuel oil1.SHS. In the
medium to long-term, however, all
units will get concession at a ‘uni-
form' rate.

Considering that the concession on
domestic product is higher than on
imports — in respect of both urea
and DAP, this may be perceived as
violating the National Treatment
provision under Article I11.4. The ex-
porting countries may raise the issue
at the WTO. The Us has a major
stake in the Indian DAP market. In
recent years, there has been a dras-
tic reduction in its exports to India
primarily due to the increase in the
differential concession. Therefore, it
may be contemplating such an ac-
tion!

A close examination of the Agree-
ment, however, reveals that under
Article 111. 8(b), the subsidy given ‘ex-
clusively’ to the domestic manufac-
turers is not precluded. Can India's
subsidy/concession regime be WTO-
compatible under this Article? In this

possibility of even the processor of
the oilseeds benefiting from the sub-
sidy (this situation arose when the
price actually paid by him was lower
than the target price). Consequently,
it could not be given the benefit of
‘exclusivity’ under Article 111 8(h).

Drawing an inference in the con-
text of fertiliser subsidy payments in
India, the fertiliser producer is the
counter-part of the oilseed producer
in the European Community. And,
the farmer (or the consumer of fertil-
isers) is the counter-part of the oil-
seed processor.

The ‘target’ price is the retention
price, say, Rs 8,000 per tonne that
the domestic producer should get.
While, the farmer pays Rs 4,830 per
tonne (selling price notified by the
Government), the Government gives
subsidy of Rs 3,170 per tonne to cov-
er the difference. Since the entire
subsidy amount goes to the pro-
ducer, the dispensation may appear
to be WTO-compatible under Article
[11 B(b).

On the other hand, if, we follow the

‘Under the economic approach, India’s subsidy regime
may not be treated as WIO-compatible! There is an
urgent need to pay attention to the conventional WTO-
compatible mode — import dul}" for providing
reasonable pmtecuun to the domestic feruhser industry.

context, a decision of the Dispute
Settlement Body (DSB) in case of the
European Community subsidy pay-
ments to the producers of oilseeds —
on a complaint filed by the US — may
be relevant.

In this case, the government fixed
a ‘target’ price (this was not manda-
tory) for oilseeds which was higher
than the import parity price (IMPP).
Now, il the processor of oilseeds
bought oilseeds from the domestic
producer, he was entitled to get the
difference between the target price
and IMPP as subsidy.

Significantly, he would get this
amount in full even when his actual
payment to th producer was less
than the target price.

The US challenged this dispensa-
tion at the WTO on the grounds that
it gave a less favourable treatment to
the exporter of oilseeds to the Eu-
ropean Community and therefore,
violated the Article 111.4.

On the other hand, the European
Community defended this as being a
subsidy given ‘exclusively’ to the do-
mestic producers and therefore,
compatible with the WTO under Arti-
cle 111 8(b).

In its decision, DSB held that the
stand taken by the European Com-
munity was not tenable as the ar-
rangement did not rule out the

economic benefit approach, the con-
clusion may be different. Under this,
the price paid by farmer and price
realised by the producer has to be
compared with the IMPP of urea.
Thus, if, the producer gets more than
IMPP, the difference is subsidy to
him. And, to the extent, farmer pays
less than IMPP, he enjoys subsidy.

Currently, the IMPP of urea is
about Rs 7,000 per tonne. In view of
this, the subsidy to the producer is Rs
1,000 per tonne (Rs 8,000 - Rs
7.000). The farmer too gets a subsidy
of Rs 2,170 per tonne (Rs 7,000 - Rs
4,830). Therefore, both the producer
and the consumer share the benefit
of subsidy. In case ol DAP also, the
situation is similar. Thus, under the
economic approach, India’s subsidy
regime may not be treated as WTO-
compatible!

During the transition, there will be
‘five’ concession rates under the ERC
package. Ol these, ‘three’ are for
plants in the naphtha, fuel oil/LSHS
and mixed feedstock groups, respec-
tively. These are significantly higher
than the concession for plants in the
other ‘two' groups based on gas
(pre-1992 and post-1992) due to use
of inferior feedstock and their higher
Cost.

Since the higher concession for
these ‘three’ groups is intended pri-

marily to offset their disadvantage
due to inferior feedstock and vintage,
the possibility of this being treated as
industrial subsidy under the WTO is
not ruled out. The exporters can take
recourse to Article 6.3/7.8 of the
Agreement on Subsidies and Coun-
ter-veiling Measures (ASCM). Like-
wise, the FDCR for plants based on
LNG including naphtha-based plants
that have switched to LNG from April
1, 2006 may also be actionable.

As a safeguard measure, the Gov-
ernment could show purchase from
domestic manufacturers as 'Govern-
ment Procurement’ which, at pre-
sent, is not  WTO-covered.
Considering that the entire urea pro-
duction is sold at a ‘uniform’ price
under its directive, there is a valid
basis for this. As and when 'Govern-
ment Procurement’ is brought under
the WT(O's purview, it could seek ex-
emption for fertilisers.

There is an urgent need to pay at-
tention to the conventional WTO-
compatible mode — import duty for
providing reasonable protection to |
the domestic industry.

In case of urea, currently, the ap-
plied rate of Customs duty is a mea-
sly 5 per cent, Al present, urea is
‘unbound’ item. During the current
round of negotiations, the Govern-
ment may retain its ‘unbound’ status
to enable increase in the applied rate
to the desired level.

Even if it has to declare a bound
rate, this should be fixed at a fairly
high 100-150 per cent. This is neces-
sary in view of exorbitant prices of
naphtha and fuel oil — about $7.0
per million Btu and $5.5 per million
Btu in India as against a throw away
price of less than $1.0 per million Btu
for gas charged in exporting
countries. -

In case of DAP, currently, the ap-
plied rate of Customs duty is 5 per
cent. Significantly, this is also the
‘bound’ rate on DAP.

Therefore, the applied rate cannot
be raised unless the bound rate is
increased first. For this, the Govern-
ment will have to initiate proceed-
ings as provided [or under Article
XXVIII.

The issue has to be discussed with
countries holding initial negotiating
rights (INR). For a host of agricultu-
ral commodities, including rice for
which the bound rates were in-
creased in 2000, the exercise was
completed in ‘four’ years.

The ball should be set rolling right
away.

(The author is Additional
Director (Economics), Fertiliser
Association of India, New Delhi.
The views expressed are
personal.)




